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In tte Court ot Appeals oi the District ol Cotumhta. 


No. 2656. 


Francis S. Carmody, Appellant, 

VS. 

William Patchell. 


a 


Supreme Court of the District of Columbia. 

At Law. No. 55659. 

William Patchell, Plaintiff, 
vs. 

Francis S. Carmody, Defendant. 

United Statib^f America,.^ ^ 

Be i. 

~ “ “ d P ”“ ' 

Declaroiion. 

Filed April 22, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55659. 

William Patchell, Plaintiff, 
vs. 

Francis S. Carmody, Defendant. 

First Count. 

The plaintiff sues fffo^thafheL^fore “n the Mthdayof June, 
fendant to the plaintiff, tor tnat fourteen (14) years, 

1907, the plaintiff was an in^‘5%^‘ an d on said date the 
as the defendant i ‘ , an agreement with the plaintiff 

defendant attempte certain real estate known as lots 5, 6, 7 

“ f r “n h mock"o P of the Subdivision tnown as Seat Pleasant 

Sell PnnioeW, County, Maryland. 
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Said attempted agreement provided that the price of said lots 
should be Five hundred dollars ($500.00), to be paid in monthly 
payments of Five dollars ($5.00) each. 

Pursuant to said attempted agreement, plaintiff paid to the de¬ 
fendant certain sums of money amounting in the aggregate to Two 
hundred and twenty dollars ($220.00). 

Plaintiff has received no deed to said property nor other thing of 
value from said defendant under said attempted agreement, and 
plaintiff has elected to, and does again, disaffirm and rescind said 
attempted agreement, and has notified the defendant of such, the 
plaintiff’s election to disaffirm and rescind said attempted 
2 agreement, whereby the plaintiff became entitled prior to 
the institution of this suit to recover from the defendant the 
said aggregate sum owing to him as aforesaid, with interest thereon 
from May 1, 1911, the date when the last payment under said at¬ 
tempted agreement was made by plaintiff to defendant; but the said 
defendant has hitherto refused, and still does refuse, to return to 
plaintiff* the said sum of money, with interest, as aforesaid, so due 
and owing from the defendant to the plaintiff. 

Wherefore the plaintiff claims under this count the sum of Two 
hundred and twenty dollars ($220.00), with interest from May 1, 
1911, besides costs. 

Second Count. 


And the plaintiff sues the defendant for other money payable by 
the defendant to the plaintiff for money had and received by the 
defendant for the use of the plaintiff, and the plaintiff claims under 
this count the sum of Two hundred and twenty dollars ($220.00), 
with interest from May 1, 1911, according to the Particulars of De¬ 
mand herewith filed, besides costs. 

The plaintiff claims in the aggregate the sum of Two hundred 
and twenty dollars ($220.00), with interest from May 1, 1911, be¬ 


sides costs. 


VERNON E. WEST, 
Attorney for Plaintiff. 


Pleas. 

Filed May 7, 1913. 

******* 

Now comes the defendant and for pleas to the first and second 
counts to declaration herein says that he is not indebted to the plain¬ 
tiff as in said declaration alleged. 

3 And for a further plea to the said declaration herein says 

that he did not promise as alleged. 

And for a further plea to the said declaration the defendant says 
that he did not make with the plaintiff the contract as in said 
Declaration described. 

E. HILTON JACKSON, 
FRANK C. HANDY, 

Attorneys for Defendant. 
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Joinder of Issue. 

Filed June 5, 1913. 

******* 

Now comes the plaintiff and joins issue upon the defendant’s first, 
second and third pleas. VERNON E. WEST, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Monday, November 24 th, 1913. 

Session resumed pureuant to adjournment, Hon. Thos. H. 
Anderson, Justice presiding. 

******* 

From Criminal Court No. 2. 

Come now the parties hereto by their respective attorneys of 
record whereupon it is suggested to the Court that the plaintiff has 
reached his majority, and is thereupon allowed to prosecute this 
action solely in J his own right. Thereupon, comes a jury of good 
and Tawful men of this District, to wit: Philip N. Disher,Lawrence 
O. Callan, Patrick J. O’Dea, Solomon Lewis M 
D Chick, Grayson L. Thornton, John Meiklejohn Roscoe H. Alle 
man, Ernest W. Ladd, Alonzo B. Lambert and Thomas C. 

4 Davis, who are duly sworn to well and truly try the issues 
herein joined and being given the case in charge, upon their 
oath say they find herein for the plaintiff for the sum of Two Hun¬ 
dred and Twenty ($220.00) Dollars, with interest from April 22d, 

1913. 

Supreme Court of the District of Columbia. 

Friday, December 19 th, 1913. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

******* 

From Criminal Court No. 2. 

******* 

Upon consideration of defendant’s motion for a new trial filed 
herein it is ordered that said motion be and the same is hereby over¬ 
ruled and judgment on verdict is ordered. Wherefore, it is con¬ 
sidered that the plaintiff herein recover of defendant the sum of 
Two Hundred and Twenty Dollars ($220.00) with interest from 
April 22nd, 1913, together with costs of suit to be taxed by the clerk 

And have execution thereof. . . . 

From the foregoing, the defendant by his attorney, in open court, 
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notes an appeal to the Court of Appeals whereupon the penalty of a 
bond to operate as a Supersedeas is hereby fixed in the sum of Four 
Hundred Dollars. 

M emorandum. 

December 24, 1913.—Supersedeas bond approved and filed. 

Supreme Court of the District of Columbia. 

Friday, January 30th, 1914. 

Session resumed pursuant to adjournment. Hon. Thos. H. Ander¬ 
son, Justice presiding. 

******* 

5 Before Justice Wright. 

Come now the parties hereto by their respective attorneys of 
record, whereupon the Bill of Fxeeptions taken at the trial of this 
cause is submitted to the Court and prayed to be signed and made 
of record nunc pro tunc, which is hereby accordingly done. 

Upon motion of E. Hilton Jackson, Attorney for the defendant 
and with the consent of Vernon E. West, Attorney for the plaintiff, 
it is by the Court this 30th day of January, 1914, ordered that the 
time to file the Transcript of Record in the Court of Appeals of the 
District of Columbia be, and the same is hereby, extended to and 
including the 15th day of February, 1914. 

Memorandum. 

February 12, 1914.—Time to file transcript of record further ex¬ 
tended to and including March 2d, 1914. 

* Assignments of Error. 

Filed February 12, 1914. 

******* 

I. The Court erred in not directing a verdict for the defendant. 

II. The Court erred in holding that the plaintiff, a minor, was 
entitled to repudiate the contract during minority and also to recover 
from the defendant what lie had paid out pursuant thereto. 

E, HILTON JACKSON, 

Attorney for Defendant. 

Designation of Record. 

Filed Februarv 12, 1914. 

i/ ' 

******* 

6 The Clerk of said Court will include the following in the 

transcript of record for court of appeals: Declaration Apl. 22, 
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’13; Pleas of Mav 7, ’13; Joinder, May 29, ’13; Note of majority of 
plaintiff Nov. 19, ’13; Order of court of Nov. 24, 13; Memo, of 
verdict, Nov. 24, ’13; Judgment Dec. 19 ’13; Memo, approval and 
filing of bond, Dec. 24, ’13; Order making bill of Exceptions of 
record; Memo, of all extensions; Assignment of errors. 

E, HILTON JACKSON, 

Attorney for Defendant. 

I concur in the above designation of record. 

VERNON E. WEST, 

Att’y for Plaintiff. 


7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I John R Young, Clerk of the Supreme Court of the District of 
Columbia, herebv certify the foregoing pages numbered from 1 to b, 
both inclusive, to lie a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55659 at Law, wherein William 
Patehell is Plaintiff and Francis S. Carmodv is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimonv whereof, I hereunto subscribe my name and attix 
tbe seal of said Court, at the City of Washington, in said District, 
this 25th day of February, 1914. 

[Seal Supreme Court of the District of Columbia.! 

TnTT'NT P YOTTNCL Clerk. 


8 In the Supreme Court of the District of Columbia. 

At Law. No. 55659. 

William Patchell, an Infant, by Orville B. Drown, His Next 

Friend, Plaintiff, 
vs. 

Francis S. Carmody, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came mi for trial 
before Mr. Justice VT*ight the 24th day of November A. D. 191o, 
and a iurv, Vernon E. West, Esq., appearing on behalf of the plain¬ 
tiff and Frederick C. Handy and E. Hilton Jackson appearing on 

behalf of the defendant. , . , 

And thereupon, the plaintiff to maintain the issues upon his part 

ioined, gave testimonv tending to show that prior to the 29th day 
of June, A. D. 1907, he entered into negotiations with the defendant 
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for the purchase of the lots herein and thereafter, to wit, on the 29th 
day of June, A. D. 1907, made a deposit with the defendant on ac¬ 
count of the purchase of said lots at which time he entered into a 
contract in writing with the defendant, which contract was offered 
in evidence and is as follows: 

Contract of sale of lots 5, 6, 7 & 8 in block 0 of a certain tract of 
land situate in Maryland, and known as Seat Pleasant Heights. 

This agreement made this 29th day of June, 1907, by and be¬ 
tween Francis S. Carmody, Prince George County, Md., of the first 
part, and William Patchell, 1268 4% Street, S. W., Washington, 
D. C., of the second part— 

Witnesseth: That the said party of the first part has agreed and 
by these presents does agree to sell and convey to the said party of 
the second part Lots 5, 6, 7 & 8 in Block 0 of the said Seat Pleasant 
Heights upon and for the following terms and conditions: 

Price of lots $500.00—Dollars of which $5.00—Dollars are 

9 to be paid in cash, and balance of $495.00—Dollars in equal 
monthly installments of $5.00—Dollars per month there¬ 
after until the wffiole amount of the purchase money shall be paid. 
The payments to be made at the office of the said Francis S. 
Carmody, 1413 G Street, N. W., Washington, D. C., or at such other 
place or places as may be hereafter designated. 

Tt is further contracted and agreed that should the said William 
Patchell fail, neglect or refuse to make his payments as above stipu¬ 
lated, and shall be and become in arrears on said payments for two 
months, or shall violate any of the terms or conditions of sale herein 
specified, then this contract of sale shall be and become at once null 
and void and all payments made by the said purchaser are to be 
forfeited to the said Francis S. Carmody, as liquidated damages for 
said purchaser’s failure to comply with the terms of this agreement 
and all of the said purchaser’s right, title, interest and claim in and 
to the said lots 5, 6, 7 & 8 shall be terminated and all claim of the 
said Francis S. Carmody upon the said purchaser on account of said 
purchase is to cease and determine. 

After the purchaser shall have paid the full amount of the pur¬ 
chase price of his or her lots as herein provided, the said Francis 
S. Carmody agrees to give a warranty deed for the said lot to the 
said purchaser. 

This deed is made upon the full and express representation and 
understanding that the purchaser herein his heirs or assigns is not 
a Negro, or a person of Negro blood, and that the land and premises 
herein conveyed shall not be owned, used or occupied by a Negro. 

And it is further agreed between the parties hereto that the said 
purchaser will not erect or permit to be erected on the said lot and 
premises herein agreed to be sold to him any building or establish- 
meant wherein spirituous or malt liquors shall be sold, and further, 
that the said purchaser will not commit or suffer to be com- 

10 mitted or permitted on the said premises any illegal trade, 
business or calling and that no part of said premises shall be 

used or occupied as to injuriously affect the use or occupation or 
value of the adjoining premises for residence purposes or the neigh¬ 
borhood wherein said premises are situated, and further that each 
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and all of these covenants and stipulations are to be taken and con¬ 
strued as running with the land. No building whatever shall be 
erected within ten feet of the street line of said premises. 

And should the said purchaser pay the purchase price in_ full in 
two months after date hereof a discount of five per cent on the price 
of the said lot will be allowed. And it is understood the stipulations 
aforesaid and herein contained are to apply to and bind^ the pur- 
chaser and his or her heirs, executors, administrators and assigns. 
No assignment or transfer of this contract will be valid without 

the written consent of said party of the first part. . , 

Witness our hands and seals in the City of \\ ashington, in the 

District of Columbia this 29th day of June, 1907. 

FRANCIS S. CARMODY. 
WILLIAM PATCHELL. [seal.] 

Attest: 


Witness: 

ETHEL C. JOHNSON. 

Thereupon the plaintiff further testified that he paidl on accou ^ 
of said contract for the purchase of lots therein set forth the sum 
of two hundred and twenty (220) dollars in installments, said in- 
stallments being in amounts of five, seven and ten dollars respecb 
ifelv and beginning June 29, 190,, and ending May 7, 1910, and 
that thereafter he refused and failed to pay any other installments 
or any other sums whatever on account of tbe contract herein. But 
instead of making such payments plaintiff advised the defendant 
that he was unable to do so because of his attendance mion 
11 a law school in the City of Washington, whereupon defendant 
offered to sell the lots on plaintiff’s account, to which plain¬ 
tiff consented; and thereafter, about six months prior to the bring¬ 
ing of the suit, the defendant having failed to sell these lots, plain¬ 
tiff requested the defendant to return to him the payments already 
made • whereupon defendant advised him to wait a little long®* 
he could sell the lots, but after the lapse of some time and, the de- 
fendant failing to sell the lots, the plaintiff filed the proceedings 
herein for recovery, after having previously demanded of the defend¬ 
ant the return of the money, which demand had ten refused. 
Plaintiff also testified that he had not received a deed to said lots, 
had never actually taken possession of the lots by entering upon the 
same and had received nothing of value from the transaction; at 
the time of the contract herein and prior thereto he had been en- 
tjaced in selling newspapers and was in receipt of sufficient income 
to make payments, both before and after the contract herein above 
set forth and that the above payments were actually made out of 
said earnings; and also on cross-examination that the defendant ad¬ 
vised him that the lots had appreciated in value. . . 

Further to maintain the issues on his part joined the plaintiff 
called hiTO mother, Julia A. Patchell, who testified that the plaintiff 
was earning considerable sums of money with newspapers which 
sums were amply sufficient both before and after the execution of the 
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contract to make the aforesaid payments and that these payments 
were made out of these earnings; and she further testified that she 
made none of these payments out of her own earnings or otherwise, 
but that the plaintiff made them all as aforesaid; that the plaintiff 
was born on the 13th day of October, 1892. 

Thereupon the defendant offered evidence tending to show that 
the contract was made with the mother in the name of the plaintiff 
as her agent and that the payments were made either by the mother 
or out of the estate of the mother. 

12 Both sides having announced the testimony closed, and 

the foregoing evidence being all the evidence given by the 
respective parties, the defendant, by its counsel, requested the Court 
to instruct the jury to return a verdict for the defendant, which 
the Court refused to do; whereupon an exception was duly taken 
and entered upon the minutes of the Court. Whereupon the Court 
instructed the jury upon the law of the case. 

And thereupon, the case was submitted to the jury who returned 
a verdict for the plaintiff. 

And thereupon, after said exception was taken and refusal of the 
court to direct a verdict as aforesaid, and after the same was entered 
upon the minutes of the Court, the counsel for the defendant 
prayed the Court to sign and seal his bill of exceptions which is 
accordingly done in duplicate this 30th day of January, 1914, now 
for them. 

DANIEL THEW WRIGHT, Justice. 

This bill of exceptions is satisfactory. 

VERNON E. WEST, 

Attorney for Plaintiff. 

E. HILTON JACKSON, 

Attorney for Defendant. 

[Endorsed:] At Law. No. 55,659. William Patched, an Infant 
by Orville B. Drown, His Next Friend, Plaintiff, vs. Francis S. 
Carmody, Defendant. Bill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2656. Francis S. Carmody, appellant, vs. William Patched. Court 
of Appeals, District of Columbia. Filed Feb. 27, 1914. Henry W. 
Hodges, clerk. 
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No. 2656. 

FRANCIS S. CARMODY, Appellant, 

✓ 

V8. 

WILLIAM PATCHELL. 

BRIEF FOR APPELLANT. 


Statement of Facts. 

This appeal is taken by the defendant from a judgment 
entered upon a verdict for the plaintiff in a suit by the plain¬ 
tiff, a minor, through his next friend, to recover money paid 
by him to the defendant by way of installments on account 
of certain lots in Prince George County, Maryland. 

At the time of the execution of this contract, on, to wit, 
June 29, 1907, the plaintiff was an infant of the age of four¬ 
teen years, and by the terms thereof agreed to purchase lots 
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5, 6, 7, and 8 in block 0 of Seat Pleasant Heights, Prince 
George County, Maryland, at the price of five hundred dol¬ 
lars ($500.00), with an agreement to pay the sum of five 
dollars ($5.00) per month on account thereof until said 
amount was paid in full, any failure to complete said pay¬ 
ments working a forfeiture of plaintiff’s rights under the 
contract, and also terminating his interest in the property in 
question. Under the terms of the contract the defendant 
was not to deliver a deed for said lots until said payments 
had been made in full. Up to May 1, 1911, plaintiff had 
paid two hundred and twenty dollars ($220.00) on account 
of said contract; whereupon he refused to make any further 
payments, repudiated and disaffirmed the contract and 
thereupon brought this suit to recover the above amount of 
two hundred and tw r enty dollars ($220.00). 

Assignments of Error. 

I. The court erred in not directing a verdict for the de¬ 
fendant. 

II. The court erred in holding that the plaintiff, a minor, 
was entitled to repudiate the contract during minority, and 
also to recover from the defendant what he had paid out pur¬ 
suant thereto. 

The foregoing assignment of error raises the question of 
the right of an infant to repudiate an executory contract for 
the purchase of lots during minority and upon such dis¬ 
affirmance to maintain a suit to recover the moneys already 

paid. 

I. 

The time for avoidance by an infant of contracts 
affecting realty is after arrival at majority, but as to 
personalty the disaffirmance may be effected before 
as well as after majority. 

22 Cyc., 551. 



The time for avoidance, by an infant, of sales,' 
mortgages, or other transactions affecting realty is 
after his arrival at majority. 

22 Cyc., 55, and cases. 

Tucker vs. Moreland, 10 Pet., 58. 


n. 

It was held in the case of Adams vs. Beall, 67 Maryland, 
58, that where an infant paid money in consideration of 
being admitted to a partnership and the partnership there¬ 
after became insolvent the infant could rescind such 
partnership and avoid future liability, but could not recover 
moneys. 

Where an infant purchased a bicycle under agree¬ 
ment that title would not pass until payments were 
completed, she disaffirmed after part payment, she 
was held not entitled to recover the installments 
paid, since as to them the contract was executed, 
although contract in its entirety was executory. 

Rice vs. Butler, 160 N. Y., 578. 

Citing Kent, vol. 2, p. 240, as follows: 

If an infant pays money on his contract and enjoys 
the benefit of it and then avoids it when he comes of 
age he cannot recover back the consideration paid. 
* * * The privilege of infancy is to be used as a 
shield and not as a sword. 

An infant becomes a partner and puts money into 
the business and does work for the partnership, he 
cannot afterwards by rescinding the contract recover 
of his partner the money so paid, or for labor per¬ 
formed in the absence of an express promise to pay 
him therefor. 

Page vs. Morse, 128 Mass., 99. 

If an infant advances money on a voidable con¬ 
tract which he afterwards rescinds he cannot re¬ 
cover this money back because it is lost to him by 
his own act and the privilege of infancy does not 



extend to restore this money unless it was obtained 
by fraud. 

1 Pars. Cont., 322. 

An infant after attaining his majority cannot re¬ 
cover property deposited as a margin under an agree¬ 
ment for the purchase of stocks, which agreement 
was made and broken by him while an infant. 

Crummey vs. Mills, 40 Hun., 370. 

An infant’s right to elect to avoid does not neces¬ 
sarily entitle him to recover back the money he has 
paid thereon. It is indeed a general rule that an in¬ 
fant cannot recover back money paid by him, even 
upon a contract which, by reason of infancy he is not 
bound to complete, there being no imposition. 

Chitty Contracts, 6 Am. Ed., 154. 

It is respectfully submitted that the judgment in the court 
below should be reversed. 

FRED’K C. HANDY, 
Attorney for the Appellant. 
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I. 

While it is the general rule that an infant can not 
finally disaffirm and avoid his deeds and other executed 
conveyances of real property before attaining his ma¬ 
jority, yet his unexecuted contracts, either as to realty 
or personalty, may be avoided at any time. 

Tyler on Infancy, p. 70. 

Spencer on Domestic Relations, sec. 580. 

Hammond on Contracts, p. 275. 

The contract in this case is but an unexecuted agree¬ 
ment, in which appellee promised to pay the sum of five 
hundred dollars ($500.00) in monthly instalments of five 
dollars ($5.00) each, upon the completion of which pay¬ 
ments appellant agreed to execute a deed to certain real 
property. Before all of the instalments had been paid, 
and before he had received any benefits under the con- 
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tract (Rec., p. 7), appellee exercised his right of rescis¬ 


sion. 

But conceding, for the sake of argument, that ap¬ 
pellant is correct in his contention that the contract here 
involved falls within that class which can not be finally 
disaffirmed until the infant has arrived at the age of 21, 
yet appellee did repudiate after attaining his majority. 
Appellee was bom October 13, 1892 (Rec., p. 8). He, 
therefore, arrived at full age on October 13, 1913. This 
case was not tried below until November 24, 1913. Be¬ 
fore trial, appellee suggested his majority, and moved the 
court to permit him to prosecute the action solely m his 
own right, which motion was granted (Rec., p. 3). The 
question of the right of appellee to maintain his action 
was not raised until the conclusion of the testimony 


in the trial below. 

This case, therefore, presents a state of facts identically 
the same as that in the case of Slater vs. Rudderforth, 
25 \pp D. C., 497. There, three minors executed a 
conveyance of real property. After two had arrived at 
their majority, suit was instituted by all to set aside the 
deed on the ground of infancy, the youngest child suing 
bv next friend. Before the termination of the suit, he, 
also, arrived at full age. Holding this to be sufficient, 

even in the case of a deed, the court said: 

“As to the third and youngest child, it is claimed 
that he can not repudiate the act until he reaches 
his majority. But he has reached his majority, 
and it is sufficient evidence of repudiation on his 
part that he continues to prosecute this suit. A 
more definite act of disavowal can scarcely be 

supposed.” 


II. 

The contention of appellant that an infant, after 
repudiation, can not recover back money voluntarily paid 
has been fully settled adversely to appellant by this court 


» 






mm 




in the recent case of Gannon et al. vs. Manning et al., de¬ 
cided April 6,1914, where suit was brought to recover the 
amount paid for the business and good-will of a mo™g 
picture theatre, on the ground that the purchasers thereo 
were infants at the time of the purchase. It was held 
that they were entitled to recover, even though the con¬ 
tract had been completely executed. , 

It is, therefore, respectfully submitted that the 

judgment in the court below should be affirmed. 

VERNON E. WEST, 

Attorney for Appellee. 













